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DEVELOPMENT AGREEMENT

STAKER & PARSON COMPANIES

SOUTH WEBER, DAVIS COUNTY, UTAH


THIS DEVELOPMENT AGREEMENT is entered into as of this ____ day of __________, 2003, by and among Staker & Parson Companies (“Developer”) and South Weber City, a municipal corporation of the State of Utah, by and through its City Council and Mayor (the “City”).

1. Article 
DEFINITIONS
.1 City means South Weber City, a municipal corporation of the State of Utah, by and through its City Council.

.1 City Manager means the South Weber City Manager.

.2 Code means all of the land use regulations of South Weber City, including zoning, subdivision, development, growth management, platting, environmental, open space, transportation and other land use plans, policies, ordinances and regulations existing and in force for the City as of the date of this Development Agreement, and as may be amended from time to time.

.3 Commercial Property means that portion of the Property zoned and intended for commercial development, as shown on Exhibit C.

.4 Commercial Property Phasing Plan means the plan for phasing of the development of the Commercial Property as described in Exhibit D.

.5 Comprehensive Plan means the South Weber City Comprehensive Plan.

.6 Concurrency means the criteria for growth management standards under the Code and this Development Agreement as a way to ensure that adequate infrastructure and public facilities are available to service the Project, as more specifically provided herein.

.7 Design Guidelines means the design guidelines for the Commercial Property as described in Exhibit J.

.8 Developer means the Staker & Parson Companies and their assignees or transferees.

.9 Development Agreement means this Development Agreement.

.10 Development Application means an application to the City for development, including a building permit or any other permit, certificate or other authorization from the City required for development of the Property.

.11 Gravel Pit Dust Control Plan means the approved plan to control and mitigate dust from the Gravel Pit Property, including all dust control structures, watering plans, seeding plans, and testing programs, as described in Exhibit H.

.12 Gravel Pit Final Reclamation and Use Preliminary Site Plan means the site plan to be developed as provided in this Agreement showing the use and configuration of the reclaimed gravel pits after the end of gravel pit operations.  

.13 Gravel Pit Interim Reclamation Plan means the interim reclamation requirements for the Gravel Pit Property, as described in Exhibit F.

.14 Gravel Pit Landscape and Maintenance Plan means the landscape and maintenance plan for the Gravel Pit portion of the Property, a copy of which is included at Exhibit G. 

.15 Gravel Pit Phasing/Amortization Plan means the phasing and amortization plan for the Gravel Pit portion of the Property, a copy of which is included at Exhibit E.

.16 Gravel Pit Property means that portion of the Property designated for mineral extraction and excavation, as shown in Exhibit B.

.17 Infrastructure means the improvements necessary in order to service the Project as further defined herein.

.18 Intended Uses means the approved uses of all or portions of the Property for  public facilities, businesses, commercial areas, services, gravel pit operations and other appropriate uses.

.1 Mayor means the South Weber City Mayor.

.2 Planning Commission means the South Weber City Planning Commission.

.3 Property means approximately 235 acres of land and appurtenant real property rights located in South Weber City, Davis County, Utah, the legal description and general configuration of which land is shown at Exhibit A.

.4 Property Exchange “Metes and Bounds” Descriptions means the legal descriptions of the exchange parcels and Option Property as described and shown in Exhibit I.

.5 Public Facilities means the arterial and access roads and the other public infrastructure or public service facilities serving the Property.

.6 Staker & Parson Master Plan means the master plan, a copy of which is included at Exhibit B, which reflects the location and configuration of gravel pit operations and development within the Gravel Pit Property, and the location and configuration of any Public Facilities.

2 Article 

RECITALS
.1 The recitals in the remainder of this Article 2, together with the findings set forth in Article 3, are incorporated as an integral part of this Development Agreement and are a part of the consideration for each party’s entry into this Development Agreement.

.2 Developer is the record owner of the Property or has contractual rights to acquire any such portions thereof as are not owned of record by Developer.

.3 Developer has proposed the development on the Property of a gravel pit operation which shall be constructed within certain predetermined development locations as designated herein and future commercial development.  This Development Agreement serves to implement the Staker & Parson Master Plan and provide for the future development of the Commercial Property in accordance with the provisions of the Comprehensive Plan and the Code. 

.4 Prior to or contemporaneously with the approval of this Development Agreement, the City has adopted an amendment to the Comprehensive   Plan, the Code, and the Zoning Map designating those appropriate portions of the Property as either Commercial or Natural Resources, and setting forth therein such land use classifications, commercial uses, and development locations as are permitted under this Development Agreement.

.5 The City has encouraged Developer to employ innovative land planning concepts within the Property in order to preserve sensitive lands, create significant landscape buffers and dust mitigation to the existing and future gravel pit operations, and create an aesthetically pleasing entry-way corridor into the City in furtherance of the goals of the Comprehensive Plan. 

.6 Developer has proposed specific plans with respect to the Property.  The Staker & Parson Master Plan has been specifically planned in response to direction from the City Manager, City Council, Mayor, and the Planning Commission.

.7 The City therefore desires to establish the Staker & Parson Master Plan and provide for the future development of the Commercial Property under the provisions of the Comprehensive Plan and the Code for the purpose of implementing development standards and processes that are consistent therewith. 

.8 This Development Agreement, which implements the Staker & Parson Master Plan, provides detailed data regarding, the gravel pit operations, dust control, landscape buffers, reclamation and other relevant data.  The City and the Developer agree that each shall comply with the standards and procedures contemplated by this Development Agreement and its accompanying Exhibits, the Code, and the Comprehensive Plan with respect to the required development approvals.

.9 Developer and the City desire to clarify certain standards and procedures that will be applied to certain administrative approvals contemplated in connection with the development of the Staker & Parson Master Plan, future development of the Commercial Property and the construction of improvements of benefit to the Property, to establish certain standards for the phased development and construction of the Gravel Pit Property and to address requirements for certain public amenities.

.10 The City also desires to receive certain public benefits and amenities, as well as certain rights to Developer’s property intended to be developed as commercial property, and Developer is willing to provide these public benefits, amenities, and rights in consideration of the agreement of the City for the expansion of certain gravel pit operations, and future development of the Commercial Property, pursuant to the terms of this Development Agreement.

.11 Developer and the City mutually desire to resolve any claims or disputes with respect to historical gravel pit operations, nonconforming uses or vested development rights by any developer for the Property, while acknowledging that all claims with regard to historical activities and nonconforming uses would be subject to the Staker & Parson Master Plan to the extent that Staker & Parson is permitted to undertake its activities as outlined in the Staker & Parson Master Plan.

.12 The City, acting pursuant to its authority under Utah Code Ann. § 10‑9‑101, et seq., the Code and the Comprehensive Plan, has made certain determinations with respect to the Property, and, in the exercise of its legislative discretion, has elected to approve this Development Agreement after all necessary public hearings.

2 Article 

FINDINGS

The City Council, acting in its legislative capacity, has made the determinations with respect to the Staker & Parson Master Plan set forth in this Article 3, including all findings of fact and conclusions of law as are necessary. 

.1 Following a lawfully advertised public hearing, the Staker & Parson Master Plan received a recommendation for approval through a Development Agreement by action of the Planning Commission taken on September 11, 2003.  The City Council held a lawfully advertised public hearing on September 23, 2003, and during a lawfully advertised public meeting on September 23, 2003, approved the Staker & Parson Master Plan under the process and procedures set forth in the Code and Comprehensive Plan.  The terms and conditions of approval are incorporated fully into this Development Agreement.  In making such approval, the City Council made such findings of fact and conclusions of law as are required as a condition to the approvals, as reflected in the staff recommendation adopted with any modifications, as reflected in the minutes of the above-referenced public meetings, and as reflected by the other enumerated findings herein.

.2 The Staker & Parson Master Plan provides substantial, tangible benefits to the general public of South Weber City.  The provision of those benefits and amenities has been taken into consideration by South Weber City in designating certain areas for commercial uses and approving expansion of certain gravel pit operations on the Property.

.3 The Staker & Parson Master Plan, as reflected in and conditioned by the terms and conditions of this Development Agreement, is in conformity and compliance with the Comprehensive Plan, any existing capital improvements programs, the provisions of the Code (including concurrency and infrastructure requirements), and all other development requirements of the City.

.4 This Development Agreement contains certain outstanding features which advance the policies, goals and objectives of the Comprehensive Plan beyond mere conformity, including, but not limited to, the following:  (i) agreements with respect to future development of the Commercial Property; (ii) the creation of landscape buffers and dust mitigation; (iii) the clustering and appropriate location of future commercial uses; and (iv) the creation of an aesthetically pleasing entry-way corridor into the City.

.5 Developer has committed to comply with all appropriate existing Concurrency and Infrastructure requirements of the Code, and all appropriate criteria and standards described in this Development Agreement, including all applicable impact fees of the City and its Special Districts.  

.1 There exist adequate provisions for mitigation of all fiscal and service impacts on the general public.

.2 It is not anticipated that there will be any  construction management impacts that are unacceptable to the City.

.3 The Staker & Parson Master Plan and provisions for the future development of the Commercial Property meets or exceeds development quality and aesthetic objectives of the Comprehensive Plan and the Code, are consistent with the goal of orderly growth in the City, and minimize construction impacts on public infrastructure within the City.

.4 The proposed development reasonably assures life and property within the City is protected from any adverse impact of its development.

.5 Developer shall take appropriate measures as identified in the Staker & Parson Master Plan and the Code designed to prevent harm to neighboring properties and lands from development, including nuisances.  

.6 This Development Agreement implements the Staker & Parson Master Plan and provides for the future development of the Commercial Property.

.7 Resolution of Historical Nonconforming Use and Vested Rights Claims.  The City Council acting pursuant to its authority under Utah Code Ann. § 10-9-101, et. seq., as well as its regulations and guidelines, in the exercise of its legislative discretion, has determined that the Staker & Parson Master Plan resolves all historical nonconforming use or vested rights claims associated with the use of the Property and the Staker & Parson Master Plan.  Where there is a direct conflict between an express provision of this Development Agreement and the Code or Comprehensive Plan or other land use laws, this Development Agreement shall take precedence; otherwise, the Code, Comprehensive Plan, or other land use laws shall control.

2 Article 


THE PROJECT
.1 Description of the Project.  The Property covered by this Development Agreement consists of approximately 235 acres of land located off of SR 89 in South Weber City, located in North Davis County as shown on Exhibit A.  Developer intends to expand certain gravel pit operations, as generally shown on the Staker & Parson Master Plan, Exhibit B herein, and provide for the future development of the Commercial Property, all as further described in this Development Agreement.

.2 Legal Description of Property.  The legal description of the Property included within both the Staker & Parson Master Plan and the Commercial Property is set forth in Exhibit A herein.  No property may be added to the legal description of the Staker & Parson Master Plan for purposes of this Development Agreement, except by written amendment.  Unless expressly set forth in this Agreement, this Development Agreement shall not affect any land other than the Property.  

.3 Approval of Use, Intensity and Configuration of Staker & Parson Master Plan.  This Development Agreement shall approve the use, intensity and configuration of the Staker & Parson Master Plan subject to compliance with all of the terms, conditions and requirements of this Development Agreement as reflected in Exhibits A through J, which are incorporated herein by this reference and shall be binding upon all parties hereto.

.4 Gravel Pit Phasing/Amortization.  The expansion of gravel pit operations shall basically occur in three phases as shown on Exhibit E, subject to compliance with the Specific Design Guidelines and Conditions identified in Section 4.5  and the other terms and conditions of this Development Agreement.  Excavation shall be allowed under this Development Agreement to the specific elevation levels depicted on Exhibit F.  The parties anticipate phasing and amortization of the expansion of the gravel pit operations in approximately the time frames set forth herein.  Based on the expansion of the gravel pit operations, as shown on Exhibit E, and subject to the other terms and conditions of this Development Agreement, it is anticipated that there will be a maximum of 13,200,000 tons of concrete aggregates, 4,400,000 tons of sand, and 6,600,000 tons of fill, as stated in Exhibit F, which can be removed from the Property.  It is anticipated that at the current rate of extraction of the commercially usable gravel at the rate of 600,000 tons of concrete aggregates, 200,000 tons of sand and 300,000 tons of fill per year, the usable gravel, sand and fill will be depleted in approximately 22 years.  Prior to such time as the usable gravel in the Property has been depleted, Developer and City will work together in good faith to determine what would be an appropriate use for the Gravel Pit Property after the end of gravel pit operations.  Such efforts shall include, but not be limited to, preparation and approval of the gravel pit final reclamation plan and final site plan for the use of the Gravel Pit Property as required under the provisions of §4.5.4.5.  Nevertheless, and regardless of the status of removal of material from the Gravel Pit Property, if at the end of 22 years from the date of this Agreement additional material remains that has not been removed to the specific elevation levels depicted on Exhibit F and Staker & Parson desires to remove further material from the Gravel Pit Property under the terms and conditions of this Development Agreement, Staker & Parson may request an extension for such gravel pit operations in compliance with the terms and conditions of this Development Agreement which request for extension must be submitted to the South Weber City Council for their consideration; and their decision for approval or non approval shall be supported by substantial evidence based on the terms and conditions of this Development Agreement.  

.1 
  Old South Weber Drive shall be excavated in Phase I, which shall occur during a 3 to 5 year period as measured from the execution of this Agreement.

.1 
  The west end of the South Gravel Pit shall be excavated in Phase II, which shall occur during a 5 to 8 year period following the completion of Phase I.

.1 
  The east end of the South Gravel Pit shall be excavated in Phase III, which shall occur during a 5 to 8 year period following the completion of Phase II.

.1 
  Following Phase I, Developer shall begin reclamation of the North Gravel Pit consistent with Exhibit F.

.1 
  Following Phase III, Developer shall reclaim the North and South Gravel Pits consistent with Exhibit F.  Prior to the completion of Phase III, the City shall have the right to assess the status of reclamation efforts, final use of the Gravel Pit Property, identity and financial strength of Developer, together with all other relevant criteria.  As provided in Sections 4.5.4.4 and 4.5.4.5, infra, prior to approval of any development or release of the reclamation bond for the Gravel Pit Property, the City shall be entitled to review and consider Developer’s performance hereunder and assure all reclamation plans have been completed and to insure that the reclamation process and final reclamation plans are consistent with and conform to the anticipated final use of the Gravel Pit Property. 

.1 Specific Design Guidelines and Conditions:  The development of the Staker & Parson Master Plan must be consistent with those specific conditions and guidelines set forth in this section, as well as those described in Exhibits A thru J, as applicable, which includes, among other things, landscaping and dust mitigation plans.  The Staker & Parson Master Plan is approved subject to the following conditions, which are in addition to all other conditions specified in this Development Agreement:

.1 
  Conditions Precedent to Excavation and Expansion of Gravel Pit Operations in Phases II and III.  Developer shall be permitted to excavate and expand Gravel Pit operations in accordance with Exhibit E for Phases II and III on the following conditions:

.1 
  Compliance with Gravel Pit Landscape and Maintenance Plan, as shown in Exhibit G, which includes a landscape berm and visual buffer 50 feet wide and ranging from approximately 8 to 10 feet high along South Weber Drive, as measured from the back of the existing sidewalk.  Developer shall shape and install a sample planting with xeriscaping on an initial 150 foot portion of the landscape berm and buffer as depicted on Exhibit G by October 31, 2003, in order to allow the Developer and City to evaluate and give consideration to xeriscaping and a mix of trees, grass and other alternatives in anticipation of approval of a revised and more detailed landscape plan.  The landscape berm and buffer shall be completed by October 1, 2004, consistent with a plan to be submitted for review and approval by the City based on the experience with the initial sample planting referenced above.  At the time of the construction of the landscape berm and buffer along South Weber Drive, the existing five (5) power poles located on the west end of the gravel pit property as shown on Exhibit G shall be moved to the west end of the established slope of the gravel pit at Developer’s sole cost and expense with no financial participation or reimbursement from the City.  The developer shall ensure appropriate maintenance of the landscape berm and visual buffer including, but not limited to, a proper root watering schedule, pruning, timely replacement of dead plant material, and other sound landscape maintenance techniques.  Developer acknowledges and agrees that the responsibility for long‑term maintenance of the landscape berm and visual buffer shall continue after the expiration of the term or duration of this Development or any extensions or amendments thereto.

.1 
  At the time of development of the Commercial Property, but in no event longer than one year from the date of this Agreement, the existing four (4) power poles located on the Commercial Property as depicted on Exhibit G shall be removed and those utilities placed underground at Developer’s sole cost and expense, with no financial participation or reimbursement from the City.

.1 
  Compliance with Gravel Pit Dust Control Plan, as shown on Exhibits F and H .

.1 
  Financial Contribution as Community Benefit.  

.1 
  Developer agrees to make a cash contribution, or its equivalent in goods and services, of $100,000 to the City for recreational facilities or other corporate purposes deemed appropriate by the City Council, which contribution will be made simultaneously with the execution of the Development Agreement.

.1 
  Beginning two (2) years  from the date of execution of the Development Agreement, Staker & Parson Companies shall contribute annually to the City, for the benefit of City recreational programs and facilities or other corporate purposes deemed appropriate by the City Council, an amount not less than .05 cents per ton of gravel and sand extracted during Phase I of the Gravel Pit Amortization Schedule, .06 cents per ton of gravel and sand extracted during Phase II, and .07 cents per ton of gravel and sand extracted during Phase III.  Notwithstanding the foregoing, in the event the Utah Legislature hereafter authorizes local governments to assess a tax or similar fee on sand and gravel operations in the State of Utah, to the extent such benefits are received by municipalities, the amount of any such tax or fees shall be deducted from the above said monies to be contributed by Staker & Parson Companies.  These monies shall be placed into a restricted account with the City.  Said monies shall be disbursed for recreational programs and facilities or other corporate purposes deemed appropriate by the City Council after receiving the recommendation of a five member  Advisory Board, which shall be appointed by the City Council.  One of the five members shall be a representative of the Staker & Parsons Companies.

.1 
  Property Exchange.  

.1 
  The Developer and City shall exchange the properties described in Exhibit I, through quit claim deeds, within 90 days of execution of this Agreement.  Each party agrees that the consideration for such exchange is adequate and that no further consideration shall be required by either party.

.1 
  The City is hereby granted a right of first refusal affecting a parcel, generally shown on the attached Exhibit I, consisting of approximately two acres and immediately abutting that property which is the subject of a property exchange as described in paragraph 4.5.3.1 of this Development Agreement (“Option Property”).  This right of first refusal shall continue so long as Developer shall own the Property.  In the event of a proposed sale of the Option Property or any portion thereof, Developer shall first offer the same to the City on the same terms and conditions for a period of thirty (30) days after the City’s receipt of the proposed agreement to sell.  During the said thirty (30) day option period, if the City elects to exercise its right of first refusal, it shall give formal written notice of the same to Developer, in which case the City shall proceed to acquire the Option Property on the same terms and conditions as contained in the proposed sale agreement delivered to the City and the closing shall take place no later than forty-five (45) days from the date of the exercise of the right of the first refusal.

.1 
  As part of the consideration for this property exchange and this Development Agreement, the Developer shall move the existing sewer line located in the City’s property which is to be exchanged at their sole cost and expense with no financial participation or reimbursement from the City.

.1 
  Gravel Pit Reclamation.  Developer and the City recognize the importance of ongoing interim and concurrent reclamation efforts as the Staker & Parson Master Plan is implemented.  Therefore, Developer shall comply with all provisions of the Gravel Pit Interim Reclamation Plan attached as Exhibit F.  Reclamation shall be performed on an ongoing basis to include grading, stabilization, erosion control, seeding, and dust control measures as defined in Exhibit F and the other provisions of this Development Agreement.

.1 
  Limitation on Unreclaimed Areas.   In order to coordinate gravel pit phasing and amortization with concurrent reclamation efforts, Developer agrees to limit the exposed but unreclaimed final slopes  at any one time to five (5) acres and the area of final but unreclaimed floor elevations at any one time to five (5) acres.  As active work and gravel pit operations in any phase of the development are completed to finished slopes and floor elevation levels, Developer shall immediately begin reclamation efforts before moving on to another area of gravel pit operations, as more fully set forth according to the standards and schedules in Exhibit F and the other provisions of this Agreement.

.1 
  North Gravel Pit.  Following the completion of Gravel Pit Phase I, Developer shall begin reclamation of the North Gravel Pit consistent with Exhibit F.

.1 
  North and South Gravel Pit.  Following the completion of Gravel Pit Phase III, Developer shall reclaim the North and South Gravel Pits consistent with Exhibit F.

.1 
  Reclamation Bond.  Developer shall commence and pursue with reasonable diligence to completion the interim or permanent reclamation efforts required under the provisions of this Development Agreement, as applicable.  In order to ensure completion of reclamation according to the standards outlined in this Development Agreement and the exhibits hereto.  Developer shall post a reclamation bond or equivalent letter of credit in the initial amount of $300,000 having the City as beneficiary thereto, in a form acceptable to the City Engineer, within 90 days of execution of this Agreement.  The amount of the reclamation bond or equivalent letter of credit shall be adjusted annually for inflation and may be reduced to the amount of $150,000 as part of the annual review as described in paragraph 10.14 below based on a determination that there has been demonstrated compliance with the terms of this Agreement, particularly with respect to interim reclamation efforts on finished slope and floor areas as set forth in paragraph 4.5.4.1 above.  The reclamation bond or equivalent letter of credit shall apply to all phases of the gravel pit operations, including the final reclamation and final site plans to be approved pursuant to the provisions of § 4.5.4.5, and shall remain in full force and effect until completion of all aspects of the Reclamation Plan under the provisions of this Development Agreement.  Within a reasonable time following the end of all reclamation and applicable warranty periods, the City shall make a final inspection and, if reclamation has been satisfactorily performed, verify that determination in writing and release the reclamation bond or equivalent letter of credit, less any funds spent to perform reclamation work as authorized in this Agreement.

.1 
  Approval of Gravel Pit Final Reclamation and Use Preliminary Site Plan and Requirement of Final Site Plan.  Approval of this Development Agreement shall constitute preliminary site plan approval in accordance with the requirements of the Code and the Comprehensive Plan for the Gravel Pit Final Reclamation and Use Preliminary Site Plan.  Prior to the issuance of any building, grading, or other related development permit for the Gravel Pit Property, the Developer shall obtain final site plan approval in accordance with the provisions of this Development Agreement.  The parties understand and agree that any application for future development of the gravel pit property after the completion of all gravel pit operations and reclamation plans under the terms and conditions of this Development Agreement shall be subject to full compliance with the application procedures and substantive requirements set forth in the comprehensive plan and code then in effect at the time any such application is submitted to the City. 

.1 
   Fugitive Dust Control Regulations.  The City's Fugitive Dust Ordinances shall apply independently of this Agreement.

.1 
  Construction Mitigation and Management Plan Required.  A building permit will not be issued for any facility or structure within the Staker & Parson Master Plan until an adequate Construction Management and Mitigation Plan has been established and approved by the City Engineer, who may require changes to address any unforeseen impacts that occur during construction.  The plan shall address the following matters specifically, together with any other related matters identified by the City Manager and the Developer.  A separate plan may be established for each phase of the Master Plan.

(a)
Revegetation/erosion protection/runoff control

(b)
Wetland and watershed protection; wetlands enhancement plan

(c)
Site grading

(d)
Dust and debris control

(e)
Recycling construction material waste

(f)
Damage to public roadways as a result of construction

(g)
Traffic control/construction management control

(h)
Hours of construction

(i)
Impact of noise on adjacent residential uses

(j)
Staging and screening of construction materials and equipment

.1 Future Development of Commercial Property.  Developer owns the Commercial Property as shown on Exhibit C, which is intended for future development in furtherance of the policy goals and objectives of the Comprehensive Plan and Code.  The parties understand and agree that any application for future development of the Commercial Property shall be subject to full compliance with the application procedures and substantive requirements set forth in the Comprehensive Plan and Code then in effect at the time any such application is submitted to the City.  The City desires to implement certain commercial design guidelines which are generally described in Exhibit J in order to achieve certain public benefits and amenities including, but not limited to, the creation of an esthetically pleasing entryway corridor into the City, the clustering and appropriate location of commercial development, avoiding a strip mall type of design, a lighting plan in order to minimize lighting and promote protection of the “night sky,” and enhance landscaping and buffering.  Such commercial design guidelines will be more fully described and set forth in regulations governing the approval and development of commercial site plans which are currently being developed by the City and are intended to become part of the Comprehensive Plan and Code prior to the approval of any future development of the Commercial Property.

.1 
  City Options for Commercial Property.  Developer agrees that prior to completion of Phase 1 of the gravel pit operations it shall make reasonable efforts to sell the Commercial Property  to the Boyer Company, LC, a Utah limited liability company (“Boyer”) for development of commercial uses in accordance with the provisions of this Development Agreement and the Comprehensive Plan and Code then in effect at the time any such application is submitted to the City.  If for any reason Boyer does not acquire the Commercial Property from Developer by the time of completion of Phase 1 of the gravel pit operations, then and in that event Developer agrees to sell the Commercial Property to the City at the same price it was offered to Boyer.  Furthermore, it shall be a condition of any sale agreement between Developer and Boyer respecting the Commercial Property that the terms of this Development Agreement shall be included in any such sale agreement.  In the alternative, Developer hereby grants the City the option to act as the “Master Developer” of the Commercial Property during the completion of Phase 2 of gravel pit operations.  Following the completion of Phase 2 of the gravel pit operations and at the time of commencement of Phase 3 of the gravel pit operations, if the property has not already been sold, the City shall either exercise its option to buy the property or Developer may proceed to offer the property for sale to other potential buyers.  The City shall have the right of first refusal on the Commercial Property to match any offer received by Developer.

1 Article 

VESTED RIGHTS
.1 Vested Rights.

.1 
  Vested Rights for Staker & Parson Master Plan and Gravel Pit Property.  Subject to Articles 5.2 and 6.1 and compliance with the other terms and provisions of this Development Agreement, Developer shall have the vested right to excavate and expand gravel pit operations in accordance with the Staker & Parson Master Plan.

.1 Reserved Legislative Powers.

.1 
  Future Changes of Laws and Plans:  Compelling Countervailing Public Interest.  Nothing in this Development Agreement shall limit the future exercise of the police power of the City in enacting zoning, subdivision, development, growth management, platting, environmental, open space, transportation and other master plans, policies, ordinances and regulations after the date of this Development Agreement.  Notwithstanding the retained power of the City to enact such legislation under the police power, such legislation shall only be applied to modify the vested rights described in Articles 4.3 and 5.1, as well as other provisions of this Development Agreement, based upon policies, facts and circumstances meeting the compelling, countervailing public interest exception to the vested rights doctrine in the State of Utah.  (Western Land Equities, Inc., v. City of Logan, 617 P.2d 388 (Utah 1980) or successor case and statutory law).  Any such proposed change affecting the vested rights of the Staker & Parson Master Plan and other provisions of this Development Agreement shall be of general application to all development activity in South Weber City; and, unless the City declares an emergency, Developer shall be entitled to prior written notice and an opportunity to be heard with respect to the proposed change and its applicability to the Staker & Parson Master Plan under the compelling, countervailing public policy exception to the vested rights doctrine.  In the event that the City does not give prior written notice, Developer shall retain the right to be heard before an open meeting of the City Council in the event Developer alleges that its rights under this Development Agreement have been adversely affected.

1 Article 
PROCESSES
.1 Fees.

.1 
  Development Agreement Application, Site Plans, Development Review, Engineering and Related Fees.  Pursuant to the provisions of City ordinances, Developer agrees to pay the sum of $11,850.00 prior to final approval of this Development Agreement by the City Council.  Developer shall receive no further credits or adjustments toward any other development review, platting, site planning, or similar standard engineering review fees or other fees generally applicable to development application or building permit review and approval.  The City may charge such standard planning and engineering review fees, standard building permit review fees, and other fees as are generally applicable at the time of application, pursuant to the provisions of applicable City statutes, ordinances, resolutions, or administrative guidelines. 

.1 
  Impact Fees.  In consideration for the agreements of the City in this Development Agreement, Developer agrees that the Staker & Parson Master Plan shall be subject to all impact fees which are (1) imposed at the time of issuance of building permits, and (2) generally applicable to other property in South Weber City; and Developer waives its position with respect to any vested rights to the imposition of such fees, but shall be entitled to similar treatment afforded other vested projects if the impact fee ordinance makes any such distinction.  If fees are properly imposed under the preceding tests, the fees shall be payable in accordance with the payment requirements of the particular impact fee ordinance and implementing resolution.  Notwithstanding the agreement of Developer to subject the Staker & Parson Master Plan to impact fees under the above-stated conditions, Developer does not waive Developer’s rights under any applicable law to challenge the reasonableness of the amount of the fees within thirty (30) days following imposition of the fees on the Staker & Parson Master Plan based upon the application of the Rational Nexus Test (as defined in Section 6.1.3).

.1 
  Rational Nexus Test.  For purposes of this Development Agreement, the Rational Nexus Test shall mean and refer to a standard of reasonableness whereby the Staker & Parson Master Plan and Property shall not bear more than an equitable share of the capital costs financed by an impact fee or exaction in relation to the benefits conferred on and impacts of the Staker & Parson Master Plan.  The interpretation of "rational nexus" shall be governed by the federal or Utah case law and statutes in effect at the time of any challenge to an impact fee or exaction imposed as provided herein including, but not limited to, the standards of Banberry Development Corp. v. South Jordan City or its successor case law.

.1 Approval of Additional Development and Final Construction Documents.  In conjunction with any additional building or other development permit not otherwise approved pursuant to this Development Agreement, the Developer shall submit all applicable applications, construction drawings and other necessary information in accordance with the requirements of the Code.

.2 Amendments.

.1 
  Substantial Amendments.  Any amendment to this Agreement that alters or modifies the term or duration of this Agreement, permitted uses, increased density or intensity of use, deletion of any major public amenity described herein, or provisions for reservation and dedication of land, including open space dedications, shall be deemed a “Substantial Amendment” and shall require a noticed public hearing and recommendation by the Planning Commission and a noticed public hearing and decision by the City Council.  Unless otherwise provided by law, all other amendments may be executed without a noticed public hearing or recommendation by the Planning Commission. 

.1 
  Administrative Amendments.  All other amendments to this Agreement that are not Substantial Amendments shall be Administrative Amendments and shall not require a public hearing or recommendation of the Planning Commission prior to the execution by the parties of such an amendment.  The City Manager is empowered to make all final administrative amendment decisions after review and consultation with the City Planner, City Engineer and potentially other consultants as necessary with an expertise in the area or issue which is the subject of the proposed amendment.  Adjustments not constituting a Substantial Amendment as defined herein shall be deemed approved upon approval of preliminary site plan, final site plan or the issuance of the applicable building permit or other form of development approval, if not covered by a specific, separate approval.

.1 
  Effect of Amendment.  Any amendment to this Agreement shall be operative only as to those specific portions of this Agreement expressly subject to the amendment, with all other terms and conditions remaining in full force and effect without interruption. 

.1 Conflicts.

.1 
  To the extent there is any ambiguity in or conflict with the provisions of this Development Agreement and the exhibits thereto, the more specific provision or language shall take precedence over more general provisions or language.

.1 
  The City has reviewed the Code and Comprehensive   Plan and has determined that the Developer has substantially complied with the provisions thereof and hereby finds that the Staker & Parson Master Plan is consistent with the purpose and intent of the relevant provisions of the Code and Comprehensive Plan.  The parties further agree that the omission of a limitation or restriction herein shall not relieve the Developer of the necessity of complying with all applicable City Ordinances and Resolutions not in conflict with the provisions of this Development Agreement, along with all applicable state and federal laws.

1 Article 

INFRASTRUCTURE AND CONCURRENCY MANAGEMENT
.1 Concurrency Management Required.  Prior to the approval of a building permit for any structure approved under the Staker & Parson Master Plan or future development of the Commercial Property, as applicable, an applicant for a building permit shall demonstrate that all concurrency management requirements of the Code have been met.  The City Manager shall cause the issuance of a building permit upon demonstration of compliance with all such requirements.  In addition to the requirements of the Code, the following shall also continue to be required.

.1 
  The Developer shall construct those infrastructure improvements as required by this Agreement, the Code, the City Engineer, and any applicable city or special service district.

.1 
  Developer shall comply with the applicable sections of the Code as amended for project infrastructure requirements for future commercial development.  This shall include verification of the continued availability of the following for either a building permit under the Staker & Parson Master Plan as part of gravel pit operations and/or future development of the Commercial Property at the time of any building permit approval:

.1 
  Water Service.  Water and water pressure adequate for commercial consumption and fire flows must be provided for any future development of the Commercial Property.  The City anticipates that water service will be provided by the City, but an expansion of existing facilities, including tank and storage capacity, will be required before the City will have the necessary facilities and infrastructure in place to provide water service.  In the event that the City is not able to provide water service at the time of an applicable for approval of development on the Commercial Property, then water service will be addressed as follows:

(a)
Evidence of coordination with the public or private water service provider, including an agreement for service and an indication of the service area of the proposed water supplier, commitment service letter or other binding arrangement for the provision of water services;

(b)
Evidence that water rights have been obtained, including an application for appropriation or change application endorsed by the State Engineer pursuant to Utah Code Ann. § 73‑3‑10, and a certificate of appropriation or certificate of change issued in accordance with Utah Code Ann. § 73‑3‑16.  The City shall not accept an application or certificate that has lapsed, expired or been revoked by the State Engineer.

(c)
A certificate of convenience and necessity, or an exemption therefrom, issued by the State Public Service Commission for the proposed water supplier.

.1 
  Sewer Service.  A line extension agreement approved by the City for the proposed development.  No final site plan shall be approved until the applicant has paid the applicable system capacity fee for that portion of the proposed development included in such permit.

.1 
  Fire Protection.  A letter from the City Fire Department indicating that fire hydrants, water line sizes, water storage for fire protection, and minimum flow for fire protection are adequate.  These shall be determined using the standard of the insurance services office which are known as the Fire System Grading Standards.  In no case shall minimum fire flow be less than 1,000 gallons per minute for a period of two (2) hours.

.1 
  Other Service Providers.  The City Manager shall secure input regarding the proposed development from all other affected agencies and service providers including, but not limited to, electrical and telephone service.

1 Article 
SUCCESSORS AND ASSIGNS

.1 Binding Effect.  This Development Agreement shall be binding on the successors and assigns of Developer in the ownership or development of any portion of the Staker & Parson Master Plan or future development of the Commercial Property, as applicable.  Notwithstanding the foregoing, a purchaser of the Staker & Parson Master Plan or the Commercial Property or any portion thereof shall be responsible for performance of Developer’s obligations hereunder as to the portion of the Staker & Parson Master Plan so transferred in accordance with the provisions of Section 8.2 hereof.

.2 Transfer of the Staker & Parson Master Plan or Commercial Property.  Developer shall be entitled to transfer any portion of the Staker & Parson Master Plan or Commercial Property subject to the terms of this Development Agreement upon written notice to the City.  Notwithstanding the foregoing, neither Developer nor Developer’s successor shall be required to notify the City with regard to the sale of lots or units in commercial projects which have been platted and received development approval in accordance with the terms of this Agreement.  In the event of any such complete transfer of all or a portion of Developer's interests in the Staker & Parson Master Plan, the transferee shall be deemed to be the Developer for all purposes under this Development Agreement with respect to that portion of the Staker & Parson Master Plan transferred.  Developer’s obligation to notify or obtain any consent of the City shall terminate with respect to portions of the Property on which all of the improvements required by this Development Agreement have been substantially completed as evidenced by a certificate of occupancy granted by the City.

.3 Release of Developer.  Except for the sale of lots or units in commercial projects which have been platted and received development approval in accordance with the terms of this Agreement, in which case this requirement shall not apply, in the event of a transfer of all or a portion of the Staker & Parson Master Plan, the Developer shall obtain an assumption by the transferee of the Developer's obligations under this Development Agreement, and, in such event, the transferee shall be fully substituted as the Developer under this Development Agreement as to the parcel so transferred, and the Developer executing this Development Agreement shall be released from any further obligations with respect to this Development Agreement as to the parcel so transferred.

.4 Obligations and Rights of Mortgage Lenders.  The holder of any mortgage, deed of trust, or other security arrangement with respect to the Property, or any portion thereof, shall not be obligated under this Agreement to construct or complete improvements or to guarantee such construction or completion, but shall otherwise be bound by all of the terms and conditions of this Agreement which pertain to the Property or such portion thereof in which it holds an interest.  Any such holder who comes into possession of the Property, or any portion thereof, pursuant to a foreclosure of a mortgage or a deed of trust, or deed in lieu of such foreclosure, shall take the Property, or such portion thereof, subject to any pro rata claims for payments or charges against the Property, or such portion thereof, deed restrictions, or other obligations which accrue prior to the time such holder comes into possession.  Nothing in this Agreement shall be deemed or construed to permit or authorize any such holder to devote the Property, or any portion thereof, to any uses, or to construct any improvements thereon, other than those uses and improvements provided for or authorized by this Agreement, and, as would be the case in any assignment, the purchaser of the Property from the holder shall be subject to all of the terms and conditions of this Agreement, including the obligation to complete all required amenities and improvements. 

2 Article 

3  DEFAULT, ENFORCEMENT  AND TERMINATION
.1 Default.
.1 
  Events of Default.  Default under this Development Agreement occurs upon the happening of one or more of the following events or conditions:

.1 
  A warranty, representation or statement made or furnished by Developer to the City in this Development Agreement, including any attachments hereto, which is false or proves to have been false in any material respect when it was made.

.1 
  Following a periodic or annual review under Section 10.14, a finding and determination is made by the City that upon the basis of substantial evidence Developer has not complied in good faith with one or more of the material terms or conditions of this Development Agreement.

.1 
  Any other event, condition, act or omission by Developer which materially interferes with the intent and objective of this Development Agreement.

.1 
  Procedure Upon Default.

.1 
  The parties acknowledge and agree that, given the nature, duration and complexity of this Development Agreement, a variety of potential breach or default scenarios could occur, each of which may require a differing response, response time or remedy.  Developer and the City agree that it is in their mutual interest to attempt to informally resolve any dispute, difference or disagreement that may arise between the parties regarding the implementation of this Agreement.  Therefore, if at any time during the term of this Agreement any dispute, difference or disagreement shall arise between the parties regarding the meaning or construction of any of the terms of this Agreement, the Developer and the City shall meet and confer in an attempt to resolve any disputes regarding the construction or interpretation or the terms of this Agreement.  Accordingly, when an event of breach or default occurs, unless the public health, safety or welfare requires otherwise, written notice of breach shall be promptly given and cure shall be commenced within ten (10) days of receipt of such notice and diligently pursued to completion.  If timely cure does not occur, any and all remedies at law or in equity, including but not limited to mediation, arbitration or litigation, which are consistent with the Development Agreement shall be available for the parties to utilize and pursue.     

.1 
  The City does not waive any claim of defect in performance by Developer, if on periodic or annual review the City does not propose to modify or terminate this Agreement.  In the event of a breach of this agreement by Developer which by its nature can or will cause material injury to the health, safety, or welfare of the public, then in and that instance the City shall have the right to seek immediate injunctive relief through the courts.  In all other instances, the Developer shall have thirty (30) days after receipt of written notice to cure the default.  After proper notice and expiration of the thirty (30) day cure period without cure, the City may terminate this Agreement by giving written notice in accordance with the procedure adopted by the City.  Failure or delay in giving notice of default shall not constitute a waiver of any default, nor shall it change the time allowed to cure the default.  Notwithstanding the thirty day cure period provided above, in the event more than thirty days is reasonably required to cure a default and Developer, within the thirty (30) day cure period, commences actions reasonably designed to cure the default, then the cure period shall be extended for such additional period as Developer is prosecuting those actions diligently to completion. The parties further agree that nothing in the foregoing procedure shall prevent the City from utilizing its current system of assessing fines in the case of nuisance and applying other remedies as contained in its City Ordinances.

.1 
  Should the City terminate this Development Agreement under the provisions hereof, Property not previously covered by a specific plat or site plan development approval in accordance with this Agreement will thereafter comply with and be governed by the applicable City Code and Comprehensive   Plan then in existence, as well as with all other provisions of Utah State Law.

.1 
  An express repudiation, refusal or renunciation of  this Agreement, if the same is in writing and signed by the Developer, shall be sufficient to terminate this Agreement and a hearing on the matter shall not be required.

.1 Termination.

.1 
  Termination Upon Completion of Development.  This Agreement shall terminate when the Property has been fully developed and the Developer’s and the City’s obligations in connection therewith are satisfied.  The City shall record a notice that the Agreement has been fully performed and therefore has been terminated. 

.1 
  Effect of Termination on Developer Obligations.  Termination of this Agreement as to any Developer of the Property or any portion thereof shall not affect any of such Developer’s obligations to comply with the terms and conditions of any applicable zoning, or site plan, building permit, or other land use entitlements approved with respect to the Property, nor shall it affect any other covenants or any other development requirements specified or created pursuant to this Agreement.  Termination of this Agreement shall not affect or invalidate in any manner the Developer’s obligations of indemnification and defense under Section 10.14 or the survival provisions of Section 10.22.

.1 
  Effect of Termination on the City Obligations.  Upon any termination of this Agreement, the entitlements, conditions of development, limitations on fees, and all other terms and conditions of this Agreement shall no longer be vested by reason of this Agreement with respect to any portion of the Property then undeveloped and not then covered by a building permit application.  Those undeveloped portions of the Property may be subject to then existing planning and zoning law.  Upon such a termination, the City shall no longer be prohibited by this Agreement from making any changes or modifications to such entitlements, conditions, or fees applicable to such undeveloped portions of the Property.  Further, with respect to the improved portions of the Property, the City shall remain obligated to recognize and apply the development standards and configuration contained in the exhibits to this Agreement.

.1 
  Damages upon Termination.  Except with respect to just compensation and attorneys’ fees under this Agreement, Developer shall not be entitled to any damages against the City upon the unlawful termination of this Agreement. 

.1 
  Reversion to Regulations for Unimproved Portions of the Property.  Should the City terminate this Agreement under the provisions hereof, Developer’s remaining unimproved portions of the Property will thereafter comply with and be governed by the applicable City Code and Comprehensive Plan then in existence, as well as with all other provisions of Utah State law, subject to any vested rights that may apply to such unimproved property. 

1 Article 
GENERAL TERMS AND CONDITIONS
.1 Agreements to Run with the Land.  This Development Agreement shall be recorded against the Property as described in Exhibit A.  The agreements contained herein shall be deemed to run with the land and shall be binding on and shall inure to the benefit of all successors in ownership of the Property.  As used herein, Developer shall include the parties signing this Development Agreement and identified as "Developer," and all successor owners of any part of the Property or the Staker & Parson Master Plan.

.1 Construction of Agreement.  This Development Agreement shall be construed so as to effectuate the public purpose of resolving disputes, implementing long-range planning objectives, obtaining public benefits, and protecting any compelling, countervailing public interest; while providing reasonable assurances of continued vested development rights under this Agreement.

.2 Laws of General Applicability.  Where this Development Agreement refers to laws of general applicability to the Property and other properties, that language shall be deemed to refer to laws which apply to all other developed and subdivided properties within South Weber City.

.3 Duration.  The term of this Development Agreement shall commence on, and the effective date of this Development Agreement shall be, the effective date of the Resolution approving this Development Agreement.  The term of this Development Agreement shall be as set forth in Sections 4.4 and 9.2.1 of this Development Agreement.  The long-term maintenance obligations of the Developer for landscaping and other improvements shall continue after the term of this Agreement.

.4 Mutual Releases.  At the time of, and subject to, (i) the expiration of any applicable appeal period with respect to the approval of this Development Agreement without an appeal having been filed or (ii) the final determination of any court upholding this Development Agreement, whichever occurs later, and excepting the parties' respective rights and obligations under this Development Agreement, Developer, on behalf of itself and Developer’s partners, officers, directors, employees, agents, attorneys and consultants, hereby releases the City and the City's officials, employees, agents, attorneys and consultants, and the City, on behalf of itself and the City's officials, employees, agents, attorneys and consultants, hereby releases Developer and Developer’s partners, officers, directors, employees, agents, attorneys and consultants, from and against any and all claims, demands, liabilities, costs, expenses of whatever nature, whether known or unknown, and whether liquidated or contingent, arising on or before the date of this Development Agreement in connection with the application, processing or approval of the Staker & Parson Master Plan and this Development Agreement, to include any claims for vested development rights by any Developer on property which is within the Staker & Parson Master Plan.

.5 State and Federal Law.  The parties agree, intend and understand that the obligations imposed by this Development Agreement are only such as are consistent with state and federal law.  The parties further agree that if any provision of this Development Agreement becomes, in its performance, inconsistent with state or federal law or is declared invalid, this Development Agreement shall be deemed amended to the extent necessary to make it consistent with state or federal law, as the case may be, and the balance of this Development Agreement shall remain in full force and effect.

.6 No Waiver.  Failure of a party hereto to exercise any right hereunder shall not be deemed a waiver of any such right and shall not affect the right of such party to exercise at some future time said right or any other right it may have hereunder.  Unless this Development Agreement is amended by vote of the City Council taken with the same formality as the vote approving this Development Agreement, no officer, official or agent of the City has the power to amend, modify or alter this Development Agreement or waive any of its conditions as to bind the City by making any promise or representation not contained herein.

.7 Entire Agreement.  This Development Agreement constitutes the entire agreement between the parties with respect to the issues addressed herein and supersedes all prior agreements, whether oral or written, covering the same subject matter.  This Development Agreement may not be modified or amended except in writing mutually agreed to and accepted by both parties to this Development Agreement.

.8 Attorneys’ Fees.  Should any party hereto employ attorneys for the purpose of enforcing this Development Agreement, or any judgment based on this Development Agreement, or for any reasons or in any legal proceeding whatsoever, including insolvency, bankruptcy, arbitration, declaratory relief or other litigation, including appeals or rehearings, and whether or not an action has actually commenced, the prevailing party shall be entitled to receive from the other party thereto reimbursement for all attorneys’ fees and all costs and expenses (including expert witnesses).  Should any judgment or final order be issued in that proceeding, said reimbursement shall be specified therein.

.9 Notices.  Any notice, confirmation or other communication hereunder (each, a “notice”) hereunder shall be given in writing by certified mail, postage prepaid, or personally or by nationally-recognized overnight courier, at the following addresses, or by facsimile to the following facsimile numbers provided the transmitting facsimile machine shall automatically prepare a confirmation of successful facsimile transmission:

.10 
To the City:

.11 


City Manager

.12 


1600 East South Weber Drive

.13 


South Weber, Utah 84405

.14 


Facsimile: (801) 479-0066

.15 

With a copy to:

.16 


Jody K Burnett

.17 


Williams & Hunt

.18 


257 E. 200 S., Suite 500

.19 


P. O. Box 45678

.20 


Salt Lake City, Utah 84145-5678               

.21 


Facsimile: (801) 364-4500


To Developer:




Staker & Parson Companies




P. O. Box 3429




Ogden, Utah 84409




Phone:  (801) 731-1111



With a copy to:




Joseph C. Rust




Kesler & Rust




36 S. State #2000




Salt Lake City, Utah 84111

or to such other addresses, such other facsimile numbers, or the attention of such other person as either party or their successors may designate by written notice.  Notice shall be deemed given upon actual receipt, if personally delivered, when transmitted if delivered by facsimile, one (1) business day following deposit with a reputable overnight courier that provides a receipt, or on the third (3rd) day following deposit in the United States mail in the manner described above.

.1 Applicable Law.  This Development Agreement is entered into under and pursuant to, and is to be construed and enforceable in accordance with, the laws of the State of Utah.

.2 Execution of Agreement.  This Development Agreement may be executed in multiple counterparts or originals or by facsimile copies of executed originals; provided, however, if executed and evidence of execution is made by facsimile copy, then an original shall be provided to the other party within seven (7) days of receipt of said facsimile copy.

.3 Relationship of Parties.  The contractual relationship between the City and Developer arising out of this Development Agreement is one of independent contractor and not agency.  This Development Agreement does not create any third party beneficiary rights.  It is specifically understood by the parties that: (a) The Staker & Parson Master Plan is a private development; (b) City has no interest in, responsibilities for, or duty to third parties concerning any improvements to the Property unless the City accepts the improvements pursuant to the provisions of this Development Agreement or in connection with subdivision plat, site plan, deed, or map approval; and (c) Developer shall have the full power and exclusive control of the Property subject to the obligations of Developer set forth in this Development Agreement.

.4 Periodic / Annual Review.  Representatives of the City shall have the right of access to the Property and any portions thereof at reasonable hours on reasonable advanced notice to inspect or observe the development or any work thereon to determine compliance with the terms of this Agreement.  The City shall review progress pursuant to this Development Agreement at least once every twelve (12) months to determine if there has been demonstrated compliance with the terms hereof.  This annual review shall be accomplished by representatives of Developer meeting with the City Engineer and staff to review progress of the development in compliance with all of the terms and conditions of this Development Agreement.  The City Engineer shall then provide to the Planning Commission a written report on the implementation of the Staker & Parson Master Plan or any other aspects of the project which may be appropriate.  As part of this periodic and/or annual review process, the parties shall meet and confer in an attempt to resolve any disputes utilizing the enforcement, mediation and arbitration provisions set forth in Article 9 above.  If after utilizing those dispute resolution mechanisms the City finds, on the basis of substantial competent evidence, that there has been a failure to comply with the terms hereof, this Development Agreement may be revoked or modified by the City in accordance with the provisions of Sections 9.1 and 9.2 hereof, after a public hearing which has been noticed by publication, and for which notice has been expressly provided to Developer.  The City's failure to review at least annually Developer’s compliance with the terms and conditions of this Development Agreement shall not constitute or be asserted by any party as a breach of this Development Agreement by Developer or City.  Further, such failure shall not constitute a waiver of City's right to revoke or modify said Agreement according to the terms and conditions set forth herein.

.5 Rights of Third Parties.  This Development Agreement is not intended to affect or create any additional rights or obligations on the part of third parties.

.6 Third Party Legal Challenges.  In those instances where, in this Agreement, Developer has agreed to waive a position with respect to the applicability of current City policies and requirements, or where Developer has agreed to comply with current City policies and requirements, Developer further agrees not to participate either directly or indirectly in any legal challenges to such City policies and requirements by third parties, including but not limited to appearing as a witness, amicus, making a financial contribution thereto, or otherwise assisting in the prosecution of the action.

.7 Computation of Time.  In computing any period of time pursuant to this Development Agreement, the day of the act, event or default from which the designated period of time begins to run shall be included, unless it is a Saturday, Sunday, or legal holiday, in which event the period shall begin to run on the next day which is not a Saturday, Sunday, or legal holiday.

.8 Titles and Captions.  All section titles or captions contained in this Development Agreement are for convenience only and shall not be deemed part of the context nor affect the interpretation hereof.

.9 Savings Clause.  If any provision of this Development Agreement, or the application of such provision to any person or circumstance, shall be held invalid, the remainder of this Development Agreement, or the application of such provision to persons or circumstances other than those as to which it is held invalid, shall not be affected thereby.

.10 Survival of Developer’s Obligations.  Notwithstanding any provisions of this Development Agreement or of law to the contrary and as a partial consideration for the parties entering into this Development Agreement, the parties agree that Developer is obligated to provide to the City the following enumerated extraordinary and significant benefits even if Developer cancels, rescinds, repudiates, refuses, revokes, or in any manner terminates or attempts to terminate this Development Agreement:

.1 
  Construction of any roads or landscape buffers or improvements covered by the Staker & Parson Master Plan;

.1 
  Construction of all public amenities specified in the exhibits hereto;

.1 
  Payment of impact fees to the extent such fees are payable under the terms of this Agreement and any applicable impact fee ordinance or implementing resolution; and

.1 
  Compliance with Developer’s Mutual Releases.

.1 Force Majeure.  Any default or inability to cure a default caused by strikes, lockouts, labor disputes, acts of God, inability to obtain labor or materials or reasonable substitutes therefor, enemy or hostile governmental action, civil commotion, fire or other casualty, or other similar causes beyond the reasonable control of the party obligated to perform, shall excuse the performance by such party for a period equal to the period during which any such event prevented, delayed or stopped any required performance or effort to cure a default.

.2 Continuing Obligations.  Adoption of law or other governmental activity making performance by Developer unprofitable, more difficult, or more expensive does not excuse the performance of the obligation by the Developer.

.3 Severability.  If any provision of this Agreement, or the application of such provision to any person or circumstance, is held invalid, void, or unenforceable, but the remainder of this Agreement can be enforced without failure of material consideration to any party, then the remainder of this Agreement shall not be affected thereby and it shall remain in full force and effect, unless amended or modified by mutual consent of the parties.  If any material provision of this Agreement is held invalid, void, or unenforceable or if consideration is removed or destroyed, the Developer or the City shall have the right in their sole and absolute discretion to terminate this Agreement by providing written notice of such termination to the other party. 

.4 Project is a Private Undertaking.  It is agreed among the parties that the Project is a private development and that the City has no interest therein except as authorized in the exercise of its governmental functions.  The Project is not a joint venture, and there is no such relationship involving the City.  Nothing in this Agreement shall preclude the Developer and any Participating Landowner from forming any form of investment entity for the purpose of completing any portion of the Project.

.5 Recordation of Agreement.  This Agreement may be recorded by either party with the Davis County Recorder. 

.6 Exhibits Incorporated.  All exhibits hereto are incorporated by reference herein as if fully set forth herein. 

.7 
IN WITNESS WHEREOF, this Development Agreement has been executed by South Weber City, acting by and through the City Council and its Mayor, pursuant to Resolution 2003‑032, authorizing such execution, and by a duly authorized representatives of Developer, as of the above stated date.

CITY:
 SOUTH WEBER CITY


By

    
      Joseph Gertge, Mayor

STATE OF UTAH

)


    


: ss.

COUNTY OF DAVIS
)


The foregoing instrument as acknowledged before me this ______ day of _____________, 2003, by Joseph Gertge, Mayor of South Weber City, Davis County, State of Utah.


Notary Public

DEVELOPER:
STAKER & PARSON COMPANIES


By


Its

STATE OF UTAH

)





:ss.

COUNTY OF DAVIS
)


The foregoing instrument was acknowledge before me this ____ day of ___________, 2003, by                                         , ____________________ of Staker & Parson Companies.


Notary Public

EXHIBITS
Exhibit A
-
Property Description

Exhibit B
-
Staker & Parson Master Plan 

Exhibit C
-
Commercial Property

Exhibit D
-
Commercial Property Phasing Plan

Exhibit E
-
Gravel Pit Phasing/Amortization Plan

Exhibit F
-
Gravel Pit Interim Reclamation Plan 

Exhibit G
-
Gravel Pit Landscape and Maintenance Plan

Exhibit H
-
Gravel Pit Dust Control Plan

Exhibit I
-
Property Exchange "Metes and Bounds" Descriptions

Exhibit J
-
Design Guidelines

